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1.0
Introduction

Environmental rights are one of the emerging rights in the arena of international human rights law and international environmental law. Though the jurisprudence of the rights is still in its formative stages, there is no doubt that the right is well recognized in the sphere of international law and has (and still is) influencing local legislation towards environmental sustenance.
 No doubt, this development is greatly influenced by the new development paradigm – sustainable development – that recognizes the need to engage in environmental-friendly development programmes and activities. Environmental rights include the ‘substantive’ right to a clean environment, and ‘procedural’ rights to act to protect the environment, the right to information and finally access to justice.
 This paper focuses mainly on the legal imperatives of these procedural rights referred to as public participation as a means towards achieving sustainable development of Nigeria’s Niger Delta region and its oil resources. 
2.0
The Environment, Human Rights and Sustainable Development
The relationship between the environment and development is viewed differently by developing countries on the one hand and developed nations on the other. Generally, the developed nations have inculcated the need for environmental sustenance into economic development plans while developing countries are yet to imbibe it in practice even where expressly stated in their national legislations and policies.
 The reason for this is not far-fetched. Most of the developing nations are economically and technologically far behind developed nations and still believe that the hullabaloo on the need to protect the environment is a ploy by the advanced countries to stall their economic growth.
 

That notwithstanding, the Stockholm Conference of 1972 provided the first platform where issues concerning the link between the environment and economic development were discussed with a wide range of participants from both developing and developed nations of the world. Though the Conference was rooted in the regional pollution and acid rain problems of northern Europe, it recorded some great success particularly in terms of the emergence of the sustainable development argument as a satisfactory resolution to the environmental versus development dilemma.
 The conference also led to the establishment of the United Nations Environment Programme (UNEP), several other national environmental-protection agencies and international meetings that culminated in environmental friendly resolutions and instruments.
 The Declaration of the Human Environment adopted by the Stockholm Conference stated in part that: 

“The natural resources of the earth must be safeguarded for the benefit of 
present and future generations through careful planning or management, and that the capacity of the earth to produce vital renewable resources must be 
maintained and wherever practicable, restored or improved.”

The above declaration laid the foundation for subsequent conferences and international meetings on issues of the environment and development. Notable among these was the 1983 World Commission on Environment and Development (WCED). The Commission published its report that dealt with social, economic, cultural, and environmental issues and for the first time, gave some direction for comprehensive global solutions as well as popularizing the term "sustainable development.
  The 1992 U.N. Conference on Environment and Development (UNCED) held in Rio de Janeiro, with 178 countries attending to take stock of developments since the Stockholm Conference,
 reiterated the relationship between the environment and sustainable development and declared that in order to attain sustainable development, environmental protection should constitute an integral part of the development process. Principle 10 of the Rio Declaration is particularly important as it formulated the link between human rights and environmental protection largely in procedural terms. 
  It states:

“Environmental issues are best handled with the participation of all concerned citizens, at the relevant level. At the national level, each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on 
hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes. States shall facilitate and encourage public awareness and participation by making information widely available. Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.”
The World Summit for Social Development held in Copenhagen in 1995 noted that sustainable development is not possible unless human rights are protected for all. Further recognition of the human rights angle to the sustainable development agenda has resulted in the human rights approach to development. This approach has been made stronger by the outcomes of the World Summit on Sustainable Development (WSSD), the progeny of the Rio Conference held in Johannesburg (August 26 – 4 September, 2002). This summit, like its landmark predecessors in Stockholm and Rio de Janeiro, focused on a key component of that blueprint: the relationship between human beings and the natural environment. The understanding of sustainable development was broadened and strengthened at the Summit, particularly the important linkages between poverty, the environment and the use of natural resources. The Conference also maintained that sustainable development can be attained through the recognition and the enforcement of the right to a healthy environment.
 The WSSD thus shed light on the need to protect human rights, environmental rights and the environment itself especially in the face of natural resource exploitation, which remains one of the highest causes of human rights abuses arising from environmental causes.

2.1
Environmental Rights
As noted earlier, the concept of environmental rights is still evolving and thus it is difficult to ascribe an all-embracing definition to it. The Ksentini Report
 suggested that the possible components of substantive human rights or perhaps several environmental rights can be seen in one source which sets out no less than 15 rights relative to environmental quality. These include; a) freedom from pollution, environmental degradation and activities that adversely affect the environment, or threaten life, health, livelihood, well-being or sustainable development; b) protection and preservation of the air, soil, water, sea-ice, flora and fauna, and the essential processes and areas necessary to maintain biological diversity and ecosystems; c) the highest attainable standards of health; d) safe and healthy food, water and working environment; e) adequate housing, land tenure and living conditions in a secure, healthy and ecologically sound environment; f) ecologically sound access to nature and the conservation and the use of nature and natural resources; g) preservation of unique sites; and h) enjoyment of traditional life and subsistence for indigenous peoples.

The definition of the rights can also be gleaned through the lenses of the growing body of international, regional and national decisions/awards, sizeable number of conventions and proposals of academic writers (including draft treaties and model codes), as well as contributions from other areas of law (including international human rights law, and international labour law for examples), that have contributed to the philosophy and jurisprudence of a pure, healthy and decent environment.
 
Myriam Lorenzen describes the right to environment to include the right to a clean and safe environment as the most basic one, the right to act to protect the environment as well as the right to information, to access to justice, and to participate in environmental decision-making.
 The South African Constitution describes the right to environment in Article 24. It states:


“Everyone has the right: ​ 

a. to an environment that is not harmful to their health or well-being; and 

b. to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that ​ 

i. prevent pollution and ecological degradation; 

ii. promote conservation; and 

iii. secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.” 

The United Nations Economic Commission for Europe (UNECE) Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters
 views environmental rights as strengthening the role of members of the public and environmental organizations in protecting and improving the environment for the benefit of future generations. The Convention recognizes citizens’ environmental rights to information, participation and justice and it aims to promote greater accountability and transparency in environmental matters.

What can be pieced together from the existing literature on environmental rights without labouring over them at this stage is that environmental rights include the right to a clean and safe environment as the most basic one. It also includes substantive rights, prominent among which are the right to safe drinking water, clean air, and safe food. The second aspect is the right to act to protect the environment which involves the rights to information, access to justice, and participation in environmental decision-making. The latter rights are those which are referred to as the right to public participation in environmental matters in this paper. 
The role of the public in environmental sustenance and sustainable development; particularly in natural resource management can not be overstated. The Brundtland Report recognizing the role of public participation in sustainable development observed that progress (towards achieving sustainable development) will also be facilitated by recognition of, for example, the right of individuals to know and have access to current information on the state of the environment and natural resources, the right to be consulted and to participate in decision making on activities likely to have a significant effect on the environment, and the right to legal remedies and redress for those whose health or environment has been or may be seriously affected. It is instructive to note at this juncture that the judiciary in some jurisdictions has begun to recognize the necessity of public participation in environmental decisions if the sustainable goals are to be attained. For instance, in the Indian case of Bombay Environment Action Group, Shaym H.K. Chainani Indian Inhabitant, Save Pune Citizen's Committee v Pune Cantonment Board, the court observed that people's participation in the movement for the protection of the environment cannot be over-emphasized and thus gave recognition to the plaintiffs right to participation.


3.0
The Niger Delta Region 

Nigeria is the largest oil producer in Africa and the eleventh largest in the world.
As a major oil supplier to both Western Europe and the United States it plays host to oil multinationals from these regions that are the major players in both the upstream and the downstream sectors of the industry. Nigeria’s crude oil is derived across nine oil-producing states that are loosely referred to as the Niger Delta.
 The region is well known for its proven oil and gas reserves and more recently for the violent conflicts that sporadically engulf the area. In terms of natural endowment particularly its biodiversity, the region is one of the richest zones in Africa and perhaps the world.

Despite discrepancies in the exact description of the region, it is not disputable that the region is made up of a complex system of wetlands and drylands is one of the largest deltas in the world. The Niger River which has the ninth largest drainage area of the world’s rivers and the third largest in Africa – 2.23 mill. Km³ drains into the Niger Delta
 making the area one of the world’s largest wetlands, encompassing over 20,000 Km³ in southern Nigeria. The delta is a vast floodplain built up by the accumulation of sedimentary deposits washed down the Niger and Benue rivers and is composed of at least three ecological zones.
 The World Bank identified five zones including coastal barrier islands, mangroves, freshwaters, swamp forests, and lowland rain forest.
 The mangrove forest of Nigeria is the third largest in the world and the largest in Africa. About 6,000 Km² of this mangrove, which accounts for approximately 60% of the Nigerian mangrove, is found in the Niger Delta. The fresh water swamp forests of the delta – about 11,700 Km² – are the most extensive in the west and central Africa. It is expected that with the high rates of deforestation in the west of the country, the fresh water swamp forests will soon become the largest forest zones in Nigeria even though they are being threatened by commercial logging, agriculture and settlements.
 Most areas of the lowland rain forest are derived Savannah with small areas of intact forest remaining, most of it having been cleared for agriculture. The barrier island forests are the smallest of the ecological zones in the delta. The Niger Delta has the high biodiversity characteristic of extensive swamp and forests areas, with many unique species of plants and animals.
 The import of a vivid description of the region serves as a reminder that the region though rich in oil is just as rich in terms of other ‘natural resources’ that are at risk of total destruction from oil-induced environmental pollution and degradation. 
3.1
P(oil)litics in Nigeria

Since oil was discovered in commercial quantities in 1958, it has been a major factor in Nigerian politics. This is not surprising given the importance that crude oil plays in the country’s economy. Oil accounts for about 98 per cent of exports and over 80 per cent of government’s annual revenue.
 It is estimated that in over 40years, about $340 billion has been generated from the resource
 and has been a major source of financing the Federal Government’s annual budgets.
 Though Nigeria’s Constitution prescribes a federal structure, what it practices has been criticised as not being “true federalism” particularly by the indigenes of the Delta region led by the governors. The governors in an attempt to define resource control declared that “true federalism” involves: 
The practice of true federalism and natural law in which the federating units express their rights to primarily control the natural resources within their borders and make agreed contribution towards the maintenance of common services of the government at the centre.

The frustrations of the south-south governors is no doubt derived from the Federal Government’s absolute control over the oil resources found in the Niger Delta region and further deepened by the feeling of neglect by the indigenes of the oil-producing communities. Nigeria’s legal framework reiterates the absolute ownership and control of oil (and other natural resources) in the central government. Indeed, all of Nigeria’s Constitutions have upheld this position. For instance, Section 44(3) of the 1999 Constitution of the Federal Republic of Nigeria (CFRN) 
 states:

“Notwithstanding the foregoing provisions of this section [providing against compulsory acquisition of property without the payment of adequate compensation] the entire property in and control of all minerals, mineral oils and natural gas in, under or upon any land in Nigeria or in, under or upon the territorial waters and Exclusive Economic Zone of Nigeria shall vest in the government of the federation and shall be managed in such manner as may be prescribed by the National Assembly.”
It is important to note that this position has been regurgitated in subsidiary legislations. Principal among them is the Petroleum Act that is the primary legislation that governs the oil industry in Nigeria. Section 1 of the Petroleum Act
 states:
(1) The entire ownership and control of all petroleum in, under or upon any lands to which this section applies shall be vested in the state.

(2) This section applies to all lands (including land covered by water) which- 

(a) is in Nigeria; or

(b) is under the territorial waters of Nigeria; or

(c) forms part of the continental shelf.

The Exclusive Economic Zone Decree
 which was promulgated in 1978 by the Federal Military Government vests in the Federal Republic of Nigeria sovereign and exclusive rights with respect to the exploitation of natural resources (including oil) of the seabed, the subsoil and superjacent waters of the Exclusive Economic Zone (EEZ). The Land Use Act 1978
 also promulgated as a Decree and inserted into the 1979 Constitution on the eve of handover by the military regime led by General Obasanjo and which is one of the features of the subsequent 1999 constitution, has been criticized as being ostensibly passed to ensure that the ownership and control of oil mineral resources remain absolutely the Federal Government’s.

The legal question on the ownership of oil resources no doubt lies in the favour of the Federal Government but questions are being asked on the status quo. With the return of a democratically elected government in 1999, there have been calls from various quarters, especially from the South-South ethnic minority states that the constitutional provisions and other laws that do not recognize the rights of the oil-producing regions to participate in the oil industry particularly as it concerns their “well-being” should be repealed.
 The hitherto quietened protests of these minority groups (silenced by the guns of successive military regimes) have now become potent under the democratic atmosphere since 1999. The agitation has not been limited to the citizens only as the governors of these areas have also taken up the gauntlet to challenge the status quo. The Federal Government resorted to legal determination of its interests in the oil resources in the case of Attorney-General of the Federation v. Attorney-General of Abia State and 35 others.
 Though the issue that came before the court was the determination of " the seaward boundary of a littoral States within the Federal Republic of Nigeria for the purpose of calculating the amount of revenue accruing to the Federation Account directly from any natural resources derived from that State pursuant to section 162(2) of the constitution of the Federal Republic of Nigeria 1999",
 in reality, it was more about the ownership, control of oil resources as well as the distribution of its benefits. 
The Supreme Court of Nigeria held that only the Federal Government has control and revenue rights over resources produced offshore and that in sharing of revenue, consideration must be given to that arrangement. The ruling of the Supreme Court left some of the affected states of the federation in a worse financial position than they were under the existing arrangement and this resulted in rising political tensions within the oil-producing areas. To forestall further chaos in the already volatile region, the Federal Government decided to opt for a political solution rather than rely totally on the judicial settlement of the apex court. The committee set up by the Federal Government advised that “some compensation ought to be considered for the adverse impact of the offshore production on the environment as well as on the economic activities of the littoral states.” This culminated in the passing of a new law – the Allocation of Revenue (Abolition of Dichotomy in the Application of Derivation) Act 2004 – that recognises the rights of states to benefit from offshore resources. The first clause of the Act reads: “As from the commencement of this Act, the 200 metre water depth isobath contiguous to a state of the federation shall be deemed to be part of that state for the purpose of computing the revenue accruing to the Federation Account from the state pursuant to the provisions of the constitution of the federal Republic of Nigeria 1999 or any other enactment.” 
Barely six months after the Act was passed, the nineteen northern states and three others from the south-west, instituted fresh proceedings in the Supreme Court on the grounds that the Allocation of Revenue (Abolition of Dichotomy in the Application of Derivation) Act 2004 Act is unconstitutional, ultra vires and therefore null and void. The position of the twenty-two states is quite understandable because the Supreme Court in its earlier ruling declared that the oil-producing states are not entitled to 13 per cent derivation from offshore resources. However, the wisdom in seeking a political solution rather than sticking with the strict legal interpretation of the Supreme Court’s judgement to the problem is lauded as this has averted imminent crisis that could have threatened both the political and socio-economical well-being of the country. Delta State has however asked the Supreme Court to strike out the case instituted by the twenty-two states seeking to nullify the Allocation of Revenue (Abolition of Dichotomy in the Application of Principle of Derivation) Act, 2004 claiming that the Supreme Court lacks jurisdiction to entertain the case. This case shows to a large extent the politics involved in the ownership, control and distribution of oil wealth derived from the Niger Delta.
3.2         Effects of Oil Operations on the Niger Delta Environment

The Niger Delta environment has been vividly described above to give an understanding of the composition of the physical environment. Before the advent of oil operations in the region, its inhabitant’s main means of livelihood were fishing and farming - two occupations intrinsically linked to their peculiar physical environment. The various stages involved in oil exploration and production activities have their peculiar effects on the Delta environment. The first stage in oil exploration is the requirement to have access to land to carry out exploration activities. Shell Petroleum Development Company (SPDC), the largest oil operator in Nigeria has oil mining leases covering 31,103 Km², a little less than half of the 70,000 Km² Niger Delta.
 The company has 931 producing oil wells, linked by a network of 4,786 Km of field pipelines and 1543 Km of trunkliness to 87 flow stations and three oil export terminals. It also has gas plants with capacity for 970 million standard cubic feet of gas per day and 13 gas compression stations. According to a SPDC report, the Nigerian subsidiary uses about 280 Km², which is about 0.3% of the Niger Delta. Most of this is for long term use, such as well sites, pipelines, roads, housing, offices, and waste disposal sites, both for long term and short term purposes, the latter including seismic lines, drilling sites and temporary project accommodation.
 
The first stage of the exploration process begins with seismic operations when the oil firms seek to identify oil and gas reserves. In order to carry out a seismic survey, vegetation is cut back to ensure that the holes for the dynamite are sited in a straight line referred to as “seismic lines.”
 Although seismic lines are only needed temporarily and growth regenerates quickly in dry land and freshwater areas, mangrove forests have a very slow regeneration rate. While it takes two to three years for mangrove bushes to recover after their roots have been cut into, and it may take 30 years or more for mangrove trees to fully recover from line cutting.
 During seismic operations, detonators are sometimes used and SPDC has claimed that “in densely populated or environmentally sensitive areas, where explosions are not practical, vibrator trucks are used” rather than dynamite, which is used in “remote areas.”
 This assertion notwithstanding, there are still circumstances which suggest that explosives are still used in residential areas during oil exploration.
 Seismic investigations are carried out using a different method in riverine areas. Small boats or barges equipped with air-guns towed in water behind a boat which release compressed air into the water surface, are used. The returning reflections are recorded on detectors contained in plastic tubes called streamers behind the boat.
 The aquatic lives of species are affected by the release of chemicals into the system while regular fishing activities are disturbed. Though the release of chemicals during seismic surveys is thought to be rather insignificant, this statement can not be ascertained, as the long-term ecological effects of surveys are largely unexplored.

The next stage in the process is drilling of exploration wells which begin by clearing the vegetation and building access roads and canals. If drilling reveals that there is no oil in commercial quantity, the so-called ‘dry hole’ is plugged and abandoned. If the field is to be commercially exploited, some of these appraisal wells may later be used as development wells for oil production.
 In producing oil wells, gas and water are located in a petroleum trap together with the oil which flow to the surface at the beginning of production. If the pressure in the reservoir is not enough to force the oil out, the oil is brought to the surface with the use of pumps or other methods. Once the natural reservoir drive is finished, water is injected into the earth’s crust to force some of the remaining oil to flow to the surface.
 Chemicals and sludge generated in the oil production process include oily residues, tank bottom sludge and obsolete chemicals which if not properly treated and disposed of carry a high pollution, health risk, disturbance to economic activities and physical environmental qualities. For instance, in Shell v Ambah
 dredging activities on Shell’s property led to the destruction of property on the adjacent land belonging to the Wesewese family. Mud dredged from Shell’s land reportedly covered and destroyed 16 fish ponds as well as various fish channels and fish lakes.
When the production of oil begins in earnest, the dangers of pollution increase with the attendant risks of oil spills and gas flares. In Nigeria, official estimates from the Nigerian National Petroleum Corporation (NNPC), based on the quantities reported by the operating companies’ state that approximately 2,300 cubic meters of oil are spilled in 300 separate incidents annually. Statistics from the Department of Petroleum Resources (the government body that supervises the oil industry) indicate that between 1976 and 1996 a total of 4,835 incidents resulted in the spillage of at least 2,446,322 barrels of which an estimated 1,896,930 barrels (about 77 percent) were lost to the environment.
 Another calculation, based on oil industry sources estimates that more than 1.07 million barrels (45 million U. S. gallons) of oil were spilled in Nigeria from 1960 to 1997; this figure is unsurprisingly lower than that calculated by the DPR.
 It can be safely assumed that, due to under-reporting, the real figure is substantially higher: conservative estimates place it at up to ten times higher.
 The adverse effects of these oil spills on the environment include contamination of water sources, destruction of crops and trees and loss of fishing grounds. In Shell v. Tiebo VII
 the plaintiffs sued Shell on behalf of the Peremabiri community for damage from an oil spill. The spill reportedly covered much of the River Nun, a tributary of the Niger, which flows through the plaintiffs’ community and provides a source of drinking water. As a result, drinking water was contaminated, raffia palms were destroyed and fishing activities were severely damaged, amongst others. 

Gas flaring from a scientific point of view contributes more significantly to the green house effect and air pollution, which affects society at large rather than to specific damage in the communities, which tend to be limited.
 Yet gas flaring continues unabatedly in Nigeria! About 2.2 billion scf of associated gas is flared everyday in Nigeria
 making the country the “world’s biggest flarer of gas in absolute and proportionate terms.”
 Though the dangers and impacts of gas flaring are more difficult to evaluate than oil spills as little is known about actual flame temperatures, which range from 300 to 1400°c it is obvious that the communities feel disturbed by “heat, noise and vibration resulting from a flare.”
 This notwithstanding, there is no doubt that the gas flared in the Niger Delta is a major source of air pollution, emitting huge amounts of smoke, carbon dioxide, and methane from over 100 flow-stations in the oil producing communities. With such activities being continuous for over three decades, environmentalists and communities alleged that gas flaring is responsible for acid rains that have dire consequences for the ecology, particularly agricultural lands and water resources.
 

Oil induced pollution in the Niger Delta region particularly occasioned by the high occurrence of oil spillages caused mainly by corrosion and leakage from old pipelines, flooding, erosion and salt water incursion have added to the ugly toll on the social and economic lives of the people of the Niger Delta.  Further, the modus operandi of these companies operating in Nigeria has been touted as being below acceptable international standards and has contributed to an endemic loss of biodiversity, ecological destabilization and substantial reduction in aquatic resources. Invariably, agriculture and fishing which are the traditional economic activities of the region have become unbeneficial ventures. The loss of the benefits of a pristine environment coupled with other socio-economic and political factors including the perceived marginalization of the inhabitants particularly in matters that relate to participation in the oil industry of the Niger Delta area is perhaps the major cause of the conflicts and unrest in the region.
4.0 Oil Legislation and Public Participation in Nigeria

This paper will look at people participation from the lens of existing legislation on the topic of public involvement in the decision-making process of the oil industry. The framework for oil operations in Nigeria is set by the Petroleum Act. The Act general empowers the Minister in charge of petroleum affairs to supervise the oil industry. It requires that oil companies carry out their operations in accordance with good oil field practice. The Act contains provisions for the prevention of the pollution of watercourses and the atmosphere during petroleum operations and for fair and adequate compensation to be paid where the surface rights or other rights of an owner or occupier of lands or property is adversely affected by oil mining operations. Other relevant legislation includes the Oil in Navigable Waters Act, the Oil Pipelines Act, the Associated Gas (Reinjection) Act of 1979, and the Petroleum (Drilling and Production) Regulations of 1969, made under the Petroleum Act. None of these laws provided expressly for any form of public participation in matters that concerned the environment. The Federal Environmental Protection Agency (FEPA) Act that came into force in 1988 was the first law that recognized that the public be given a role to play in decisions that affect the environment. The Act is Nigeria’s most comprehensive piece of legislation focused on the protection of the environment for enhanced sustainable development. The Act vested the authority to issue standards for water, air, and land quality in a Federal Environmental Protection Agency (FEPA), and regulations made by FEPA under the Act govern environmental standards in oil and other industries.
 The Department of Petroleum Resources (DPR) also has an elaborate set of Environment Guidelines and Standards for the Petroleum Industry in Nigeria (1991), which overlap with and in some cases, differ from those issued by FEPA.
 
The FEPA Act lists oil activities as one of the activities that must have mandatory EIAs as prerequisites to precede its activities.
 Where an EIA is mandatory under the Act, the public is expected to be notified following the guidelines in section 25. The section provides that:


(1) After receiving a mandatory study report in respect of a project, the Agency shall, in any manner it considers appropriate, publish in a notice setting out the following information

(a) the date on which the mandatory study report shall be available to the public;

(b) the place(s) at which copies of the report may be obtained; and

(c) the deadline and address for filing comments on the conclusions and recommendations of the report.


(2) Prior to the deadline set out in the notice published by the Agency, any 
person may file comments with the Agency relating to the conclusions and 
recommendations of the mandatory study report.
Before the Agency makes a decision on the assessment, it is obliged to give opportunities to public participation. In this regard, section 7 of the Act states that:

“Before the Agency gives a decision on an activity to which an environmental assessment has been produced, the Agency shall give opportunity to government agencies, members of the public, experts in 
any relevant discipline and interested groups to make comment on 
environmental impact assessment of the activity.”

Where the report of the assessment is sent to a review panel, the act stipulated that the public be given the opportunity to participate and a summary of comments received from the public should form part of the review panel’s report to be submitted to the Council.
  A critical analysis of the provisions however will reveal that the level of public participation can at best be described as “legitimizing participation”.
 This process involves the public in the EIA process to perfunctorily satisfy the requirement of the law without the process having any meaningful input or effect on the quality of the assessment. 
With regards to the right of access to justice and the right to act to protect the environment, the provisions of the constitution reveals that this right is neither recognized nor are they protected under Nigerian laws. The CFRN stipulates that the government should “protect and improve the environment and safeguard the water, air, and land, forest and wildlife of Nigeria.”
 The provision is however contained in Chapter II titled “Fundamental Objectives and Directive Principles of State Policy” which are not enforceable against the government. This becomes apparent when section 20 is read in conjunction with Section 6 (6) (c) of the CFRN which states:


“the judicial powers vested in accordance with the foregoing provisions of this section – shall not, except as otherwise provided by this Constitution, extend to any issue or question as to whether any act or omission by any authority or person or as to whether any law or any judicial decision is in conformity with the Fundamental Objectives and 
Directive Principles of State Policy set out in Chapter II of this Constitution.”

In essence, the state cannot be judicially forced to act to protect the environment.
The issue of locus standi has also been used as an object in the wheel of public participation to stop activities that are not environment-friendly. In the case of Oronto Douglas v. Shell Petroleum Development Company Limited
 the plaintiff alleged that the mandatory provisions of the Environmental Impact Assessment Act had not been complied with by the Liquefied Natural Gas whose project was about to be commissioned. He sought an action seeking declaratory and injunctive relief that the first to fourth defendants can not lawfully commission or carry out or operate their project at Bonny without complying strictly with the provisions of the Act which mandates that for such intending projects, an environmental impact assessment must be carried out. The plaintiff also sought to restrain the Defendants from carrying out or commissioning their project until an environmental impact assessment was carried out with public participation by those to be affected. The Court struck out the suit on the ground inter alia that the Plaintiff had no standing to institute the suit.

The right to compensation is protected by section 44 of the Constitution. This provision can be relied upon by host communities to have a cause of action for compensation for loss of interests to land and damage done to property in the course of oil exploration and production. However, sub-section (3) states that:

“Notwithstanding the foregoing provisions of this section, the entire property in and control of all minerals, mineral oils and natural gas in under or upon any land in Nigeria or in, under or upon the territorial 
waters and the Exclusive Economic Zone of Nigeria shall vest in the Government of the Federation and shall be managed in such manner as may be prescribed by the National Assembly.”

In essence, compensation can not be claimed on oil resources and thus are restricted to claims for surface rights. The Land Use Act contains provisions concerning compensation where land is compulsorily acquired for mining purposes or oil pipelines or for any purpose connected therewith.
 Section 29 (2) (b) provides that occupier of land acquired for mining purposes is entitled to compensation as provided under the Minerals Act or the Mineral Oils Act or the Petroleum Act or any legislation replacing the same. However it is pertinent to note that Section 47(2) of the Land Use Act provides inter alia:

“No court shall have jurisdiction to inquire into any question concerning or pertaining to the amount or adequacy of any compensation paid or to be paid under this Act.”

The import of this section is that the adequacy of compensation paid under the provisions of the Land Use Act is not questionable by any court. Compensation rates are however decided without the input of the host-communities. Pre-determined rates - “government approved rates” and “industry rates”
 - guide the calculation and payment of compensation to ‘victims’ of oil exploration and production activities without due consideration to the total loss that will be suffered by the aggrieved person. Though the industry rates are much higher than the government approved rates, they are flawed because they were reached arbitrarily by oil sector operators without reference to the prevailing market rates, the yielding potential and life span of the crops.
 Moreover, they are not revised regularly to reflect the country’s changing economic realities.
Judicial opinions originating through case law have contributed to the legal regime regulating the oil industry. For instance, there has been litigation on issues including damage caused to property during seismic activities
 and pollution of farmlands, streams as well as fishponds, caused by oil blowouts and leakages.
 Also environmental pollution caused by continuous gas flaring
, effects of road and canal constructions that have affected the fragile ecosystem of the region have been legally contended. The common law regime based largely on the torts of trespass to land, nuisance, negligence and the rule in Ryland’s v Fletcher
 have been essentially relied upon by litigants. It is interesting to note that though the number of adjudicated cases are not as many as one would expect given the slow pace of justice in Nigeria, there have been some recent judgements that have recognized the importance of protecting environmental rights in some form especially with regards to receiving compensation.  A landmark case in this regards is Shell Petroleum Development Company Ltd. v Councillor F. Farah and 7 others.
 Others include Edise & Others v William International Limited,
 Elf (Nigeria) Limited v Sillo,
 and Shell Petroleum Development Company Ltd. v Tiebo
. These cases when contrasted with the earlier case of Allan Iron v Shell B.P
 where the judge demonstrated the paternalistic attitude of Nigerian judges towards TNCs by holding that, nothing should be done to disturb the operation of trade (i.e. mineral oil), which is the main source of Nigeria’s revenue, are pointers to a gradual but positive change in judicial attitude to environmental issues in Nigeria.
5.0 Conclusion: Substantive Environmental Rights in Nigeria
It is important to note that it is not suggested that environmental rights should be recognized and enforceable in the Niger Delta region to the exclusion of other parts of the country. Rather, it is opined that due to the peculiar nature of the delta environment; particularly the effects of oil mining on the environment and human and social rights of the inhabitants, it is important that the environmental rights be given recognition and made enforceable to ensure the sustainable development of the resource, the region and the nation. Some pertinent reasons why environmental rights are being suggested particularly for the oil-rich delta region are given below.
First, the Niger Delta since the inception of the Nigerian federation has been marginalized from political relevance and consequently from economic and social development. From the state of being consulted before oil activities took place on their land before the advent of the Land Use Act in 1978, they have more or else become tenants on their ancestral lands. More worrisome is the fact that due to the effects of oil activities in their communities, normal socio-economic activities have become adversely affected. This leads to the second point; that is the pervading state of abject poverty caused ostensibly by oil operations in the region that has created (and in some cases exacerbated existing) conflicts that undermine the sustainable development of the region. Thirdly, it is fast becoming a customary rule of international law to recognize the right of people to enjoy a healthy environment conducive for their well-being.
 Moreover, the recognition and enforcement of environmental rights will increase the level of responsibility of stakeholders in the oil sector particularly the oil companies towards the environment and people. Where the indigenes become right-holders, they are empowered to enforce these ‘rights’ legally thus increasing the onus to perform appropriately on the industry. Fifthly, the involvement of the public in the decision-making process which the UN has identified as the only way to make meaningful development can be best assured through the recognition of enforceable “environmental rights”. The growth of “public participation” law and practice is one of the most significant occurrences in mining and natural resources development in the late 20th century and it is predicted to become even more central to the successful, sustainable development of minerals and other resources in the 21st century.
 Finally, recognition and enforcement of the environmental rights will re-engineer the belief in legal structures of the state towards conflict resolution and management. Clearly, the weakness of state conflict resolution structures - whether the courts, responsible elected and appointed state officials, or the law enforcement agencies - means that many disputes that could have been resolved amicably are settled through recourse to some level of violence.  
There are three means through which substantive environmental rights can be integrated into Nigeria’s corpus juris. These are through enactments of law by the National Assembly (including amending the CFRN), via international legal obligations and through judicial interpretation of existing laws. In a developing country like Nigeria with weak judicial structures, this last option will not be viable. Also the option of international legal obligations is not likely to succeed especially since this has been in existence in Nigeria for over two decades now. The African Charter of Human and People Rights (ACHPR)
 which recognizes the right to a healthy environment is part of Nigeria’s laws and its inviolable status as such was held in the case of Chief Gani Fawehinmi v General Sani Abacha and Others.
 According to the Court, “the provisions of the ACHPR are in a class of their own and do not fall within the classification of the hierarchy of local legislations in Nigeria in order of superiority …the law is in full force and because of its genesis it has an aura of inviolability unlike most municipal laws and may as long as it is in the statute book be clothed with vestment of inviolability.” In essence, the right to a healthy environment exists in Nigeria and is not inferior to any law in operation in the country yet the efficacy of the law is yet to be tested. 
The last option is through legislation. This may be through amending the CFRN to make the environmental rights enforceable or passing new legislation on the issues. It is however preferable to raise the status of environmental rights to constitutional level to avoid the trade-offs that are common occurrences in the legislative process. The supremacy of constitutional guarantees plays out in the very nature of the constitution as the grundnorm of laws in any democratic nation. In this respect, the Preamble of the Algerian Constitution (1996) captures the essence of the influence of a constitution in the following terms:

“The Constitution is above everything. It is the fundamental law which guarantees individual and collective rights and liberties, protects the principle of people’s free choice and confers legitimacy to the exercise of powers. It allows the assurance of legal protection and control of the actions of the public authorities in a society wherein prevails the law and man’s progress in all its dimensions . . .”
The import of this in practice is that where environmental rights are enshrined into the constitution, recognition and enforcement of the composite rights can not be subordinated to any other law. It should be noted that suggesting that environmental rights should be elevated to constitutional recognition does not in itself make it inviolable. As observed in the case of Oposa v. Factoran: 

“As a matter of fact, these basic rights need not even be written in the Constitution for they are assumed to exist from the inception of humankind. If they are now explicitly mentioned in the fundamental character, it is because of the well founded fear of its framers that unless the rights to a balanced and healthful ecology and health are mandated as state policies by the Constitution itself thereby 
highlighting their continuing importance and imposing upon the state a 
solemn obligation to preserve the first and protect and advance the second, the day would not be far when all else would be lost not only for the present generation, but also for those to come generations 
which stand to inherit nothing but perched earth incapable of sustaining life.”

(  M. Phil,  Lecturer in the Faculty of Law, Obafemi Awolowo University, Ile-Ife, Nigeria and currently a Ph. D student at the Kent Law School, Canterbury, United Kingdom. and


M. Phil, Lecturer in the Faculty of Law Obafemi Awolowo University Ile-Ife Nigeria.


� Environmental rights provisions are contained in about 35 African countries for example. This figure is a remarkable increase from just two countries in the 1980s (Equatorial Guinea and Ethiopia) that had them. This number is likely to increase, as the draft constitution for the Democratic Republic of Congo includes environmental provisions, and other countries (such as Kenya) are contemplating similar provisions. See for a full discussion; Carl Bruch & Wole Coker, ‘Breathing Life into Fundamental Principles: Constitutional Environmental Law in Africa’; online at � HYPERLINK "http://www.eli.org/pdf/breathinglife.pdf" ��http://www.eli.org/pdf/breathinglife.pdf�. Site last visited 22/04/05.


� There are differing views on the precise ambit of the right but a broad categorization of the purpose of the right includes them. 


� The general exception includes countries like Columbia and India that have robust legal provisions on the environment.


�  For full discussion on this, see M. T. Okorodudu-Fubara, Law of Environmental Protection, (Caltop Publications 1998), 3-6. 


� Sustainable Development Timeline available online at � HYPERLINK "http://www.iisd.org/rio+5/timeline/sdtimeline.htm" ��http://www.iisd.org/rio+5/timeline/sdtimeline.htm�. Site last visited 14/06/05.


� Some of these include the 1977 - � HYPERLINK "http://infoserver.ciesin.org/docs/002-478/002-478.html" �UN Conference on Desertification� (see, � HYPERLINK "http://infoserver.ciesin.org/docs/002-478/002-478.html" ��http://infoserver.ciesin.org/docs/002-478/002-478.html� for full details of the conference); the  � HYPERLINK "http://www.unep.ch/cites.html" �Convention on International Trade in Endangered Species of Flora and Fauna (CITES)� which came into effect in 1975 (see � HYPERLINK "http://www.unep.ch/cites.html" ��http://www.unep.ch/cites.html� for more information) and the  � HYPERLINK "http://www.worldwatch.org/" �Worldwatch Institute� established in 1975 in the USA to raise public awareness of global environmental threats to the point where it will support effective policy responses (see  � HYPERLINK "http://www.worldwatch.org/" ��http://www.worldwatch.org/� for more information).


� See for the full report � HYPERLINK "http://www.rri.org/envatlas/supdocs/brundt.html" ��http://www.rri.org/envatlas/supdocs/brundt.html�. 


� Positive results of the conference include the publication of Agenda 21, the Convention on Biological Diversity, the Framework Convention on Climate Change, the Rio Declaration, and a statement of non-binding Forest Principles. See generally � HYPERLINK "http://www.ecouncil.ac.cr/rio/earthsummit.htm" ��http://www.ecouncil.ac.cr/rio/earthsummit.htm�. 


� Dinah Shelton, ‘Background Paper No. 1, Human Rights and Environment Issues in Multilateral Treaties Adopted between 1991 and 2001’, Joint UNEP-OHCHR Expert Seminar on Human Rights and the Environment, 14-16 January 2002, Geneva.


� International Institute for Environment and Development (IIED), Environment and Human Rights: A New Approach to Sustainable Development available online at � HYPERLINK "http://www.iied.org/docs/wssd/bp_envrights_ftxt.pdf" �http://www.iied.org/docs/wssd/bp_envrights_ftxt.pdf�. Site visited on 21/05/04.


� Human Rights and the Environment: Final Report of Special Rapporteur appointed by the Sub-Commission on Prevention of Discrimination and Protection of Minorities, U.N. Doc. E/CN.4/Sub.2/1994/9, (1994) (“the Ksentini Report”) p. 74.


� For further discussion, see M. T. Okorodudu-Fubara, n. 4 above, 73 - 76.


� Myriam Lorenzen, ‘Background Paper on the Project Environmental Human Rights’ prepared for ANPED, The Northern Alliance for Sustainability; online: � HYPERLINK "http://www.anped.org/docs/background%20document.doc" �http://www.anped.org/docs/background%20document.doc�. Site last visited on 01/05/04. This definition is supported by the International Institute for Environment and Development (IIED). See generally, IIED, “Environment and Human Rights: A New Approach to Sustainable Development”, Opinion: World Summit on Sustainable Development, IIED, 2001. 


� More popularly referred to as the Aarhus Convention after the Danish city where it was adopted in June 1998.


� United Nations Economic Commission for Europe (UNECE), Environmental Rights Not A Luxury, Press Release on Geneva, 29 October 2001.


� In The High Court Of Judicature At Bombay Appellate Side Writ Petition No. 2733 Of 1986


� Energy Information Administration (EIA), ‘Country Analysis Brief – Nigeria’, online at � HYPERLINK "http://www.eia.doe.gov/emeu/cabs/nigeria.html" ��http://www.eia.doe.gov/emeu/cabs/nigeria.html�. Site last visited on 27/01/06. 


� These include Abia, Akwa-Ibom, Bayelsa, Cross River, Delta, Edo, Imo, Ondo and Rivers States. Geographically, the core Niger Delta includes Delta, Bayelsa and Rivers states. Under political discourse, it refers to the states in the South-South geo-political zone comprising of six states including Akwa Ibom, Bayelsa, Cross River, Delta, Edo and Rivers.  The economic delineation of the Niger Delta refers to all the contiguous oil-producing states and it is this description that is used in federal legal documents such as the Niger Delta Development Commission (NDDC) Act Cap. 6 Laws of the Federation of Nigeria (LFN) 2000.


� S. W. Peters, ‘Conservation and Development of The Niger Delta’, online at � HYPERLINK "http://www.onlinenigeria.com/economics/?blurb=497" ��http://www.onlinenigeria.com/economics/?blurb=497�. Site last visited on 29/01/06. 


� Rangeley, R., Thiam, B.C., Andersen, R.A., and Lyle, C., ‘International River Basin Organizations in Sub- Saharan Africa’, World Bank Technical Paper Number 250 (1994).


� See generally B. L. Nyananyo, ‘Vegetation’ in E. J. Alagoa(ed), The Land and People of Bayelsa State: Central Niger Delta (Port Harcourt: Onyoma Research Publications, 1999) 44-51 and Nzewunwa, Nwanna, The Niger Delta Pre-Historic Economic and Culture, Cambridge Monographs in African Archaeology 1. B.A.R. International Series, (1980), p. 1. Nyananyo identified three ecological zones while Nzenwunna identified four ecological sub-zones.


� World Bank, Defining an Environmental development Strategy for the Niger Delta (Volume I and II), Washington DC.: World Bank Industry and Energy Operations Division, West African Department, (1995).


� David Moffat and Olof Linden, ‘Perception and Reality: Assessing Priorities for Sustainable Development in the Niger River Delta’, Royal Swedish Academy of Sciences, (1995) – Ambio vol. 24. No. 7-8.


� Human Rights Watch, The Price of Oil: Corporate Social Responsibility and Human Rights Violations in Nigeria’s Oil Producing Communities, (Washington D.C.: Human Rights Watch/Africa 1999) 53.


� Hon John Udeh, (Federal Commissioner, Revenue Mobilization, Allocation and Fiscal Commission), ‘Petroleum Revenue Management: The Nigerian Perspective at Oil’, Gas, Mining and Chemicals Department of the WBG and ESMAP Workshop on Petroleum Revenue Management, Washington, DC, October 23-24, 2002. 


Data available from the Central Bank of Nigeria (CBN) show that non-oil revenue contributed over 70% of the total revenue up to 1970, but steadily declined afterwards. In 1999, oil revenue was 77.8% of total revenue collected up from 56% in 1981. (Federal ministry of Finance, CBN Annual reports from various years).


� Ian Gray and Terry Lynn Karl, Bottom of the Barrel: Africa’s Oil Boom and the Poor, (Catholic Relief Services, 2003) 25. 


�Available evidence shows that with regards to revenue, the share of oil in federal government revenue rose from 17% in 1971 to 71% in 1973, and to 86% in 1975. Sources also indicate that this trend has remained ever since.  By early 1990s, oil revenue accounted for over 90% of Nigeria's foreign exchange receipts. Oil revenue within this period also provided for 70% of budgetary revenues and 25% GDP. In 1998, the minister of finance indicated that the federal government income from sales of its ‘equity in crude oil' was US$7,706 million and from royalty and Petroleum Profits Tax, US$4,288million; "together they made up 88% of the government's foreign exchange earnings for the year 1997". Till date, oil is still the mainstay of the Nigerian economy. In its yearly Report and Statement of Account recently published for the year 2000, the Central Bank of Nigeria stated that "oil accounted for N1.59 trillion or 83.5% of the total gross revenue" for the year.


� Being part of a text of a communiqué issued at the end of the third summit of Southern State Governors in Benin City, the Edo State Capital, March 27, 2001. See also, Senator David Dafinone, ‘Resource Control: The Economic & Political Dimensions (2001). Available online at Urhobo Historical Society website: � HYPERLINK "http://waado.org/NigerDelta/Essays/ResourceControl/Dafinone.html" ��http://waado.org/NigerDelta/Essays/ResourceControl/Dafinone.html�. Site visited on 05/05/03.  


� All previous CFRNs and draft CFRNs had similar provisions. See for instance section 158 (1) of the 1963 CFRN and section 40 (3) of the 1979 CFRN. 


� Petroleum Act Cap. 350 Laws of the Federation of Nigeria (LFN) 1990.


� Cap. 116 LFN 1990.


� Cap. 202 LFN 1990. See section 315 (5)(d) 1999 CFRN.


� Constitutional Rights Project, Land, Oil and Human Rights in Nigeria’s Delta Region, (CRP 1999).


� The Kaiama Declaration perhaps the most popular in this regards coming from the communities. In August 1990, the Movement for the Survival of the Ogoni People (MOSOP) adopted an Ogoni Bill of Rights; in October 1992, the Movement for the Survival of the Izon (Ijaw) Ethnic Nationality (MOSIEND), adopted an Izon People's Charter; in November 1992, the Movement for Reparation to Ogbia (MORETO) adopted a Charter of Demands of the Ogbia People.


� 10 NSCQR 163. The case is commonly referred to as the “Resource Control” suit.


� Judgement By The Supreme Court Of Nigeria On the Case Brought By Nigeria's Federal Government Against Littoral States Concerning Allocation of Revenues From "Off-Shore" Petroleum Resources SC28/2001 available online at � HYPERLINK "http://www.waado.org/NigerDelta/Essays/ResourceControl/SupremeCourt.html" ��www.waado.org/NigerDelta/Essays/ResourceControl/SupremeCourt.html�. Site last visited on 26/03/04. 





� See generally; Constitutional Rights Project, n. 33 above, 13.


� SPDC, ‘1996 Annual Report on People and the Environment.’


� Shell Publicity Booklet, ‘Oil’ (London: Shell International Ltd., 1990).


� J. G. Frynas, ‘A Socio-Legal Approach to Natural Resource Conflicts – Environmental Impact of Oil Operations on Village Communities in Nigeria’; paper presented at the African Environments: Past and Present’ Conference sponsored by the Journal of South African Studies and St Anthony’s College, University of Oxford, 5-8th July 1999. SPDC estimated in 1993 that since it had started operations onshore, 60,000 Km of seismic lines had been cut, of which 39,000 Km were through mangrove. SPDC has stated that the forthcoming three-dimensional surveys planned would entail the company to cut a further 31,380 Km, of which 17,400 Km were to be through mangrove. See SPDC, PAGE  Fact Book 1993, Section 3.1.1. Shell has introduced a program for replanting seismic lines in mangrove areas but local environmental groups have claimed that it is poorly managed and ineffective.


� Shell Publicity Booklet, ‘Oil’ (London: Shell International Ltd., 1990).


� Human Rights Watch visited several villages in Nigeria where dynamiting had taken place very close to human habitations, in some cases reportedly causing cracks in the walls of houses nearly. For example, at Ozoro, Isoko North Local Government Authority, Delta State, where a survey by Seismographic Services Limited for SPDC was said to have caused cracks in the walls of a house visited by Human Rights Watch on July 21, 1997. See Human Rights Watch, n. 24 above, 69-70.


� N. J. Hyne, Nontechnical Guide to Petroleum Geology, Exploration, Drilling and Production (Tulsa, Oklahoma: Pennwell. 1995) 243.


� J. G. Frynas, n. 40 above, 7.


� N. J. Hyne, n. 43 above, 225-389.


� Ibid. 3-10.


� [1999] 3 NWLR (Pt 593) 1.


� Environmental Resources Managers Ltd., ‘Niger Delta Environmental Survey Final Report’, Phase 1, Volume 1’, 249.


 � Oil Spill Intelligence Report (Arlington, Massachusetts), White Paper Series, vol. 1, no 7, November 1997.


� D. Moffat and O. Linden, ‘Perception and Reality:  Assessing priorities for sustainable development in the Niger River Delta’, Ambio  24 (1995) 532.


� (1996) 4 NWLR (Pt. 445) 657.


� J. P. Van Dessel, ‘Internal Position Paper: The Environmental Situation in the Niger Delta’, 1995, p.23. 


� Basil Omiyi, ‘Shell Nigeria Corporate Strategy for Ending Gas Flaring’, presented at a seminar in Norway, June 18-19, 2001; online at � HYPERLINK "http://www-static.shell.com/static/nigeria/downloads/pdfs/corpstratendflare.pdf" ��http://www-static.shell.com/static/nigeria/downloads/pdfs/corpstratendflare.pdf�. Site last visited on 25/01/06.


� Environmental Rights Action, Gas Flaring in Nigeria: A Human Rights, Environmental and Economic Monstrosity, (Netherlands: ERA 2005) 13.


� Chinda v Shell-BP, (1974) 2 RSLR 1.


� Constitutional Rights Project, n. 33 above, 14. 


� The Agency has been absorbed into the Federal Ministry of Environment that was created by the President Obasanjo administration that was sworn-in in 1999.


� Human Rights Watch, n. 24 above, 54. 


� Schedule 12 of the FEPA Act.


� Section 37.


� For a further discussion on the types of participation under EIA, see; Stærdahl, J., Schroll, H., Zakaria, Z., Abdullah, M., Dewar, N., and Panich, N. (2003), ‘Environmental Impact Assessment in Thailand, South Africa, Malaysia and Denmark, Working Report.’ Available online at Site last � HYPERLINK "http://www.ruc.dk/upload/application/pdf/9c4d310e/workingpaper1.pdf" ��http://www.ruc.dk/upload/application/pdf/9c4d310e/workingpaper1.pdf�. Site visited on 04/04/04.


� Section 20. See also, Olanrewaju Fagbohun, ‘Re-appraising the Nigerian Constitution for Environmental Management’, AAU. Law Journal Vol.1 No. 1 (2002) 24-47.


� Suit No FHC/2CS/573.


� Section 28 (3) (b) Land Use Act.


� S. 47 Land Use Act.


� The “industry rates” are set by the Oil Producers Trade Section (OPTS) of the Lagos Chamber of Commerce (an association of oil-producing companies). These rates though inadequate are substantially higher than the government approved rates which are old and have not been reviewed in ages. These rates are not constantly reviewed and are also not in tune with present day economic realities in Nigeria. For instance in 1997 the OPTS rates for rice was =N=15,860 per hectare while the 1995 government rate was =N=1,924 and according to the World Bank, based on an annual rent of =N=5,000, the amount of compensation should not be less than =N= 50,000 per hectare yet, companies operating in Delta state paid only =N= 1,000 per hectare a sum that can not be regarded as fair and adequate under international standards.


� Akanimo Sampson, “Ecologist blames FG for oil pipelines vandalization”, Daily Independent, Wednesday, August 20, 2003.


� See, Shell-BP v Usoro (1960) SCNLR 121; Seismograph Service v Omokposa (1972) 1 All NLR (Pt. 1) 347.


� Ogiale v Shell (1997) 1 NWLR (Pt. 480) 148; Shell v Farah (1995) 3 NWLR (Pt. 382) 148.


� Chinda v Shell-BP (1974) 2 RSLR 1.


� (1868) LRIH.L 330.


� (1995) 3 NWLR (pt 382) P. 148. 


� (1986) 11 CA 187.


� (1994) 6 NWLR pt. 350.


� (1996) 4 NWLR pt. 445 at 657.


� Suit NO.  W/89/91 Warri HC/26/11/73 (Unreported).


� The inclusion of environmental rights provisions in international and regional legal documents has become a norm. These provisions abound in the Aarhus Convention, the Convention of the Rights of the Child, the Additional Protocol to the American Convention on Human Rights in the area of Economic, Social and Cultural Rights and the African Convention on Human and Peoples Rights (ACHPR) amongst others.


� George (Rock) Pring, The Law of Public Participation in Mining and Resources Development, MMSD Report, (2001), No. 21a, p. 3.


� Article 24 states: “all peoples shall have a right to a safe and satisfactory environment favourable to their development"


� (1996) 9 NWLR p. 710.


� GR No 101083, 224 SCRA 793 (1993) at 14-15.





PAGE  
11

